Insurance and trust: Lessons from the Christchurch Cathedral by Tarr, Julie-Anne & McGregor-Lowndes, Myles
This is the author’s version of a work that was submitted/accepted for pub-
lication in the following source:
Tarr, Julie-Anne & McGregor-Lowndes, Myles (2014) Insurance and trust
: lessons from the Christchurch Cathedral. Australian Business Law Re-
view, 42(1), pp. 29-35.
This file was downloaded from: http://eprints.qut.edu.au/74003/
c© Copyright 2014 Thomson Reuters
Notice: Changes introduced as a result of publishing processes such as
copy-editing and formatting may not be reflected in this document. For a
definitive version of this work, please refer to the published source:
 Insurance and trust: Lessons from the 
Christchurch Cathedral 
Julie-Anne Tarr and Myles McGregor Lowndes 
This article examines important insurance and trust law issues that may 
confront trustees charged with the governance and protection of unique 
properties with broad community and heritage significance. Often trustee 
roles are assumed by community leaders without full appreciation of the 
potential difficulties and consequences when unforeseen circumstances 
arise. Three recent New Zealand court decisions in relation to the 
deconstruction and repair of the Christchurch Cathedral and to the interim 
construction of a transitional “cardboard Cathedral” highlight how difficult – 
and legally exposed – the role of trustee can be. The Cathedral cases go to 
the heart of defining the core purpose for which a Trust is created and 
examine the scope of discretion in fulfilling this charge its Trustees carry. 
Arising in the wake of the devastating Christchurch earthquakes, the 
Cathedral’s Trustees were called upon to consider the best directions 
forward for a crippled and dangerous building subject to potential 
demolition, the wellbeing of the Cathedral’s direct community, and the 
broader heritage and identity factors that this “heart” of Christchurch 
represented. In the context of a seemingly grossly underinsured material 
damage cover – and faced with broader losses across the Diocese’s 
holdings – the Trustees found that their sense of mission failed to gel with 
that of a community-based heritage buildings preservation trust. The High 
Court had to consider how monies received under the material damage 
policy could be applied by the Trustee in deconstructing, reinstating or 
repairing the Cathedral and if monies could be partly deployed to create an 
interim solution in the form of a transitional cathedral – all this in the context 
of the site-specific purpose of the Cathedral trust. The cases emphasise 
further the need to assess professionally the nature and quantum of cover 
effected to protect against various risks. In addition, in the case of historic or 
unusual buildings extra care must be exercised to take account additional 
costs associated with reinstatement so as to substantially retain the 
character and intrinsic value of such properties. 
<DIV>INTRODUCTION 
Two recent New Zealand High Court cases and a Court of Appeal decision arising out of severe 
damage caused to the historic Christchurch Cathedral in the series of earthquakes between September 
2010 and December 2011 have highlighted and clarified important insurance and trust law issues.  
 Church properties in the Anglican Diocese of Christchurch are owned by the Church Property 
Trustees (the Trustees), a corporate trustee expressly recognised as such in the Anglican (Diocese of 
Christchurch) Church Property Trust Act 2003. In the aftermath of the earthquakes the Trustees were 
confronted with decisions as to the immediate and longer term future of the Cathedral as well as 
decisions impacting upon the immediate needs of the Cathedral community. These decisions were the 
subject of review and directions in the Cathedral cases. 
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<DIV> THE CATHEDRAL CASES  
The first case, The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 
3045, was initiated by an incorporated charitable trust called the Great Christchurch Buildings Trust 
(the Buildings Trust). This Buildings Trust was established in August 2012 by a group of concerned 
Christchurch citizens with the principal objective of promoting the preservation of heritage buildings 
damaged in the earthquakes. The Buildings Trust sought judicial review of a decision by the Trustees 
to partially deconstruct the Cathedral to a level of approximately 2m to 3m in response to a hazard 
notice issued by the Canterbury Earthquake Authority.1 Chisholm J upheld the Buildings Trust’s 
challenge and ordered a stay of the Trustee’s partial deconstruction decision. His Honour found that 
the Trustees held the Cathedral property for the purposes of an express trust created in 1858 and that 
these purposes “involve, first, the erection of a Cathedral on the site and secondly, the continued 
existence of a Cathedral on the site indefinitely thereafter”.2 While the Cathedral Trust required that 
there be a Cathedral on the Cathedral Square site the judge held further that the building did not 
necessarily have to replicate the Cathedral as it stood before the earthquakes. Accordingly unless the 
terms of the trust were varied, the structure that remained would have to be repaired or it would have 
to be replaced by another Cathedral. Chisholm J therefore concluded that in the absence of one of 
those steps the whole purpose of the trust would be defeated. Consequently any necessary 
deconstruction and/or demolition would come within the terms of the trust provided such 
deconstruction or demolition was for the purpose of repairing or replacing the existing structure.3 The 
Trustees were entitled to determine the timeframe for repair or replacement of the Cathedral but an 
unnecessary deferral would not be in the spirit of the trust.4 Chisholm J found that the decision of the 
Trustees to deconstruct the Cathedral down to a level of 2m to 3m was, at that juncture, “incomplete” 
rather than unlawful.5 He therefore granted the judicial review and stayed the Trustee’s decision until 
further order of the court. This adjournment was designed to give the Trustee time to reconsider and 
complete its decision as to how it could comply with the “make-safe” directive from the Canterbury 
Earthquake Authority but in a manner congruent with the Trust’s express purposes.6  
 This decision was appealed in The Great Christchurch Buildings Trust v Church Property 
Trustees [2013] NZCA 331 but the appeal was dismissed and the orders made in the High Court 
confirmed. The Court of Appeal directed that the Trustees are able to deconstruct the Cathedral for 
the purpose of building a new Cathedral, and that the new Cathedral need not replicate the original 
Cathedral. The Court of Appeal rejected the Buildings Trust’s argument that the Cathedral Trust was 
a trust for the particular Cathedral building, not a trust for a cathedral, and as a consequence the 
Trustees had an obligation to preserve, protect and repair the Cathedral and was not free to 
deconstruct it to build a new cathedral. In giving the reasons of the court, O’Regan P found that the 
terms of the Cathedral Trust required only that there be a cathedral on the land on which the 
Cathedral stands and that the Trustees could replace the cathedral if they considered that to be the best 
way to ensure that the purpose of having a cathedral on the site continued.7 Also dismissed was the 
Building Trust’s argument that as public subscriptions were raised for the building of the original 
Cathedral in the design chosen by the body to which donations were made, the Trustees were bound 




1 Canterbury Earthquake Recovery Act 2011, s 38. 
2 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [134], [145]. 
3 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [146]. 
4 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [147]. 
5 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [163]. 
6 Generally see Bennington D, “Christchurch Cathedral Trustees Required to ‘Honour the Spirit of the Trust’”, NZ Lawyer 
Online, Issue 198 (November 2012) available at 
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Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [51]-[75] 
  
It seems to us to be quite unrealistic to say that those who contributed to the building of the Cathedral in the 
1870s still have some say over what happens to the building 140 years later. While they would, of course, 
have hoped that it would continue to exist in the future, as the ancient cathedrals of Europe have, they must 
have accepted that if a natural disaster or war led to its destruction or to it being severely damaged, what 
would happen then would be determined by the trustees of the Cathedral at the time, not by the terms on 
which the money had been raised a hundred or more years before.8 
</blockquote> 
 Accordingly the Court of Appeal held that once the Cathedral was constructed the contributors 
had no ongoing interest in the Cathedral and that the Cathedral was held subject to the terms of the 
Cathedral Trust which allowed the deconstruction and replacement of the Cathedral. A third argument 
by the Building Trust asserted that legislative enactments9 providing for the maintenance and repair of 
the Cathedral, but ostensibly not is deconstruction, constrained the Trustees from that course of 
action. The Court of Appeal rejected this argument as well stating that these Acts did not affect the 
terms of the Cathedral Trust and that in any event the court was not persuaded that there was such a 
legislative constraint. 
 In the second High Court case, Church Property Trustees v Attorney-General [2013] NZHC 678, 
the Trustees sought directions from the High Court concerning the legality of their actions in 
approving the expenditure of $4.5 million towards the construction of a so-called transitional 
Cathedral, known locally as the cardboard Cathedral. This transitional Cathedral was under 
construction on the site of St John’s Latimer Square Church which had had been destroyed by the 
earthquakes and subsequently demolished. These monies were a part of the proceeds of a $38.8 
million insurance pay out under a material damage insurance policy as a result of damage sustained 
by the Christchurch Cathedral. Key issues for resolution by the court were: (i) Is the construction of 
the transitional Cathedral within the purposes of the Cathedral trust?; (ii) If not, is there a separate 
insurance trust whereby the Trustees hold the insurance claim proceeds on trust for the Cathedral 
congregation and its purposes?; and (iii) Are the Trustees (if in breach of trust) entitled to relief from 
personal liability?10 
 In relation to the first question, Panckhurst J was not persuaded that the terms and purposes of the 
Cathedral trust were affected by the need to sustain the congregation and to improve the Cathedral’s 
financial position (which had been severely affected by declining attendances at services and by 
visitors). The focus of the Cathedral trust was upon the “continued existence of the building itself” 
and the “material damage insurance policy was effected to ensure its ongoing existence”.11 On the 
second question the judge accepted that the Cathedral community, as an identifiable unincorporated 
association of people, had an insurable interest in the Cathedral arising out of their use and enjoyment 
of the Cathedral.12 However, he did not accept that any beneficial interest that the community had in 
the material damage insurance proceeds were not subject to the terms of the trust applicable to the 
Cathedral trust, alternately put, there was not a separate and distinct insurance trust whereby the 
Trustees held the insurance policy and proceeds on trust for the Cathedral community and its 
purposes. Determination of the third question was deferred for further submissions and consideration. 
 Against this background this article now turns to a consideration of some important insurance 
law issues and principles that are spot lighted by these cases. 
<DIV>INSURABLE INTEREST 
 
8 - at [88]. [AQ: Is this correct? Same  problem] The Great Christchurch Buildings Trust v Church Property Trustees [2012] 
NZHC 3045 at [88] 
 
9 Church Property Trust (Canterbury) Act 1879; Anglican (Diocese of Christchurch) Church Property Trust Act 2003. 
10 Church Property Trustees v Attorney-General [2013] NZHC 678 at [6]. 
11 Church Property Trustees v Attorney-General [2013] NZHC 678 at [34]. 
12 Discussed further below in the section, “Insurable interest” in this article. 
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The primary purpose of property insurances is to protect the insured from the economic consequences 
of fortuitous events and it follows from this that the insured must have an interest in the subject 
matter of the insurance, for without such an interest, the insured cannot suffer a loss and hence can 
obtain no indemnity.13 At common law14 and pursuant to marine insurance legislation15 a strict 
proprietary interest in, or some legal or equitable relation to, the subject matter of insurance must 
exist – it is not enough for the insured simply to demonstrate that he or she benefits or stands to 
benefit from the existence of the property or would suffer a loss by its destruction – the insured must 
establish that he or she has, in addition, a legally enforceable claim or right in respect of it, or some 
legal liability to make good its loss. However, in New Zealand the Insurance Law Reform Act 198516 
has relieved the insured from the obligation to demonstrate a legal or equitable interest in the subject 
matter of a non-marine contract of indemnity insurance. This does not mean that the insured is freed 
from the responsibility of showing he or she has suffered a pecuniary or economic loss by reason of 
the happening of the event insured against. Such insurance is indemnity insurance and, while the 
nature of the interest required has been changed by the Insurance Law Reform Act 1985 the extent of 
the insured’s interest operates as before to determine the amount recoverable.17 The drafting of this 
insurable interest provision in the Insurance Law Reform Act 1985 is not as clear as it could be18 but 
the combined effect of this statutory provision and the general law of insurance is that in relation to 
contracts of indemnity insurance the validity of an indemnity policy does not depend upon the 
existence of an insurable interest, but the very nature of an indemnity policy dictates that an interest 
in the subject matter of insurance must be present before any compensation is payable. 
 In Church Property Trustees v Attorney General [2013] NZHC 678, Panckhurst J in considering 
the argument that an insurance trust existed, examined the nature and standing of the Cathedral 
community and its representative body, the Chapter. He concluded that this community being an 
identifiable and voluntary unincorporated group of individuals recognised under canon law as the 
representative body for that church, which maintained a bank account and kept audited accounts had 
an insurable interest in the Cathedral. He concluded further that this insurable interest in the Cathedral 
existed regardless of whether the test adopted is the existence of an unequivocal interest in the 
continued preservation of the insured property19 or the need for a legal or equitable relationship with 
the insured property.20 He states: 
<blockquote> 
The former is self-evident given the special relationship between the community and the Cathedral, formally 
recognised in canon law by the obligations upon the Chapter to administer the Cathedral in a prescribed 
manner. In legal or equitable terms, although a formal lease does not exist, the canon law duties imposed 
upon the Dean and the Chapter are such that the Cathedral community has at least a licence to possess and 
occupy the Cathedral. 
</blockquote> 
 Counsel for the Attorney-General had argued against such a conclusion pointing to the fact that 
the Chapter was not a legal person and could not, therefore, enter into an insurance contract and in 
any event did not have an insurable interest in the Cathedral given that the policy in question insured 
land and buildings owned by the Trustees.21 While not accepting Counsel’s arguments Panckhurst J 
 
13 See eg, Davjoyda Estates Pty Ltd v National Insurance Co of New Zealand Ltd (1965) 69 SR (NSW) 381 at 421. 
14 Macaura v Northern Assurance Co Ltd [1925] AC 619; Truran Earthmovers Pty Ltd v Norwich Union Fire Insurance 
Society Ltd (1976) 17 SASR 1; Constitution Insurance Co of Canada v Kosmopoulos (1987) 34 DLR (4th) 208. 
15 See Marine Insurance Act 1908 (NZ), s 6; Marine Insurance Act 1909 (Cth), s 11. 
16 Insurance Law Reform Act 1985, s 7. 
17 See also Insurance Contracts Act 1984 (Cth), s 16, substituting a test of pecuniary or economic loss for contracts of general 
insurance. 
18 See eg, Tarr AA, and Kennedy JR, Insurance Law in New Zealand (2nd ed, Law Book Co, 1992) pp 38-41. 
19 Church Property Trustees v Attorney General [2013] NZHC 678 at [37]. 
20 Church Property Trustees v Attorney General [2013] NZHC 678 at [37]. 
21 Church Property Trustees v Attorney General [2013] NZHC 678 at [40]. 
  
did concede that the existence of an insurable interest “may be more meaningful in relation to the 
contents and business interruptions policies, but a beneficial interest in the material damage policy 
and its proceeds also exists”.22 In the circumstances the outcome did not turn on this insurable interest 
point as no resulting special insurance trust in relation to the proceeds from the material damage 
insurance pay-out was found to have been created. However, in passing, it is worth noting that the 
absence of any reference to the Insurance Law Reform Act 1985 made deliberations on this matter 
more protracted than necessary. 
<DIV>THE COVER 
A generic material damage policy arranged through the Anglican Insurance Board with Ansvar 
Insurance was in place in relation to the Cathedral. The Financial Regulations of the Diocese of 
Christchurch 2007 prescribe that all church property shall be held by the Trustees and that buildings 
and improvements will have material damage insurance cover for replacement value.23 The Cathedral 
is described in The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 
3045 as being insured on a “functional replacement value basis”. In the context of active negotiations 
and unresolved litigation comments are of necessity restricted to information contained in the court 
documents and to general commentary. The Trustees of the Christchurch Cathedral received $38.8 
million from an insurance claim as a result of the damage sustained by the Cathedral in the 
earthquakes.  
 Three options for the Cathedral were considered. Option 1 is referred to as the Maximum 
Retention option. The cost of this option involving reconstruction of the Cathedral (without the 
proposed deconstruction down to 2m to 3m) was estimated by a Review Panel of three experienced 
structural engineers to be viable for an estimated cost of $95 million plus GST.24 The conclusion of 
the Review Panel was that this maximum retention option would meet or exceed New Zealand 
Building Code requirements. However, delay in implementing this option could increase the cost to 
$187 million plus GST.25 Option 2 was to deconstruct the building to sill level about 2m to 3m above 
the ground and then to erect a new Cathedral. The cost of this option was estimated in the range $66 
million to $76 million plus GST.26 An intermediate third option involving stabilising the eastern end 
of the Cathedral and deconstructing the western end was also considered but nor pursued. The 
Building Trust strongly advocating the maximum retention option arguing that in reality the costs 
associated with deconstructing the building to 2m to 3m or sill level and then reconstructing would be 
higher than repairing the building in-situ.  
 Whatever the final definitive costs of these options it is abundantly clear that the insurance 
recovery of $38.8 million is hopelessly inadequate to meet the costs of reinstating the Cathedral. This 
raises clearly questions as to replacement value and the expression used to describe the material 
damage insurance cover as being on a functional replacement value basis. Particular care is necessary 
in effecting cover in relation to unusual or historic buildings with close attention necessary to their 
nature and purpose. For example in Marek v CGA Fire & Accident Insurance Co Ltd (1985) 3 ANZ 
Insurance Cases 60-665 approximately 80% of a large historic house containing 42 rooms, Hans 
Heysen ceilings, special wood panelling and other unique features was destroyed by fire. One of the 
issues before the Supreme Court in South Australia was the quantum payable under a fire insurance 
policy. Legoe J held that the appropriate measure of indemnity for this unique building was the cost 
of repair to reinstate the building, and that the market value was irrelevant as it would not recompense 
the insured for his actual loss, the market value being much less than the reinstatement cost.27 Of 
course the sum insured in this case was sufficient to cover the loss and the court’s focus was upon the 
 
22 Church Property Trustees v Attorney General [2013] NZHC 678 at [41]. 
23 Clause 13.2 of the Financial Regulations of the Diocese of Christchurch 2007. 
24 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at  [46]. 
25 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [154]. 
26 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [36]. 
27 See also Lucas v New Zealand Insurance Co Ltd [1983]1 VR 698 at 700. 
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appropriate methodology to apply in determining the amount payable. This would have been of no 
benefit to the insured had the sum insured been inadequate. 
 Another instructive case is Reynolds and Anderson v Phoenix Insurance Co Ltd [1978] 2 Lloyd’s 
Reports 440 where the insurance of an old maltings was in issue. A fire occurred which destroyed 
about 70% of the building and the appropriate measure of indemnity fell to be determined. During the 
course of the hearing three possible ways to gauge the appropriate indemnity were canvassed. The 
first was to use market value, which would be difficult to assess, there being no ready market for 
buildings such as maltings, but which would be considerably less than reinstatement. The second 
method was to look at the purpose for which the maltings were to be used and then to find out what 
alternative accommodation could be erected to fulfil that function. The court described this as 
equivalent modern replacement value – again this would involve a sum considerably less than 
reinstatement cost. The third was the cost of reinstatement which was the most expensive method. 
The court held that the true measure of indemnity involved the payment of sufficient funds to 
reinstate the building substantially as it was before the fire, as the insured in this case had a genuine 
intention to reinstate. 
 Unfortunately it appears that the cover taken out in relation to the Cathedral buildings clearly is 
inadequate to meet the costs of reinstatement even on a functional as opposed to maximum retention 
or restored basis. In considering this matter Panckhurst J noted that the Diocese’s financial 
regulations require replacement value cover “unless specifically agreed otherwise by the Church 
Property Trustees”.28 He noted further that there was no evidence of any such agreement or any 
explanation concerning how the level of insurance cover for the Cathedral was assessed. This, in his 
opinion, raised questions as to whether the trustees would be entitled to relief from personal liability 
under s 73 of the Trustee Act 1956 which affords relief where trustees act honestly and reasonably.29 
Negligence would, in his view, be relevant to any assessment of reasonableness. Regardless of the 
final resolution of these matters it is regrettable that a building like the Christchurch Cathedral may 
not have been insured for its replacement value with particular attention upon its historic and unique 
character. 
<DIV>CONCLUSION 
The Cathedral cases illustrate the principle that when insurance money is received by a trustee it 
should be held upon trusts corresponding as nearly as may be with the trusts affecting the property in 
respect of which it was payable.30 Accordingly monies received under the material damage policy 
could be applied by the Trustee in rebuilding, reinstating or repairing the property lost or damaged but 
given the site-specific purpose of the Cathedral trust, insurance proceeds arising from the insurance 
cover on the Cathedral could not be used off-site to construct a cardboard interim substitute – no 
matter how meritorious the intentions were to serve the congregation. Even where Panckhurst J 
concluded that the Cathedral community had an insurable interest in the material damage policy, he 
nevertheless held that any beneficial interest it had in proceeds was subject to the terms of the trust 
applicable to the Cathedral Trust. 
 Accordingly the insurance proceeds from the material damage policy must be deployed by the 
Trustees to the repair or reconstruction of the Cathedral. Some latitude is afforded the Trustees in that 
the Cathedral does not, according to Chisholm J,31 have to replicate or be identical to the Cathedral 
that existed before the earthquakes occurred but “the structure would, of course, have to qualify as ‘a 
Cathedral’ in terms of the trust”.32  
 Particularly vexing to the Diocese must be the fact that its own regulations contemplated material 
damage insurance cover for replacement value. Moreover, there was an intention ostensibly to insure 
 
28 Church Property Trustees v Attorney General [2013] NZHC 678 at [55]. 
29 Church Property Trustees v Attorney General [2013] NZHC 678 at [55]. 
30 See eg, Trustee Act 1956 (NZ), s 25(3). 
31 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [148]. 
32 The Great Christchurch Buildings Trust v Church Property Trustees [2012] NZHC 3045 at [148]. 
  
on a “functional replacement value basis”. Why this did not occur or what constraints might exist 
beyond the pages of the published court reports and other publically available documents is not 
known. In any event these matters are beyond the scope of this article but the Cathedral cases 
highlight the unfortunate consequences of under and/or inadequate insurance. Given the inadequate 
recovery under the material damage policy and the very limited payout under a business interruption 
policy the Trustees could be said to have found themselves between a rock and a hard place. 
Immediate congregational and financial needs dictated a transitional cathedral but inadequacy of 
insurance recoveries led to decisions that were the subject of judicial review and directions in the 
cases discussed. These cases are a salutary reminder to all organisations of the need to assess 
professionally the nature and quantum of cover effected to protect against various risks. In addition, 
in the case of historic or unusual buildings extra care must be exercised to take account additional 
costs associated with reinstatement so as to substantially retain the character and intrinsic value of 
such properties. 
 
